I. Antitrust Law
The Ninth Circuit's recent decision in Simpson v. Union Oil Co.' presents the second noteworthy development in the law occasioned by this unusual antitrust case-a case in which the same two parties have litigated over the same cause of action for more than a decade.
Some acquaintance with the first development is a prerequisite of understanding the second. In 1964, the Simpson case afforded an opportunity for the United States Supreme Court to undertake a significant reshaping of the case law governing resale price maintenance. The contours of that reshaping can be discerned only against a background composed of several older decisions.
Over half a century ago, in Dr. Miles Medical Co. v. John D. Park & Sons, Inc., 2 the Supreme Court laid down the basic rule that resale price maintenance-the "vertical" price-fixing technique whereby a manufacturer sells his products to retailers under enforced contracts prescribing the prices at which the retailers may resell them-is a restraint of trade prohibited by section 1 of the Sherman Anti-Trust Act. 3 Dr. Miles did not win approval in every quarter. Whether or not the economic advantages of resale price maintenance outweigh its economic disadvantages, and whether or not it ultimately tends to foster or to suppress competition, have always been vigorously disputed questions in academic and business circles. 4 It was therefore quite predictable that the absolute prohibition embodied in the Dr Miles decision would be substantially emasculated in the ensuing years by several broad exceptions. 5. The most far-reaching and important of these exceptions is the network of state fair-trade laws. In 1937, Congress passed the Miller-Tydings Act, ch. 690, tit. VIII, 50 Stat. 693 (codified in two provisions of 15 U.S.C. § 1 (1964) ). This Act provides in substance that wherever a state statute expressly authorizes the practice, manufacturers of trademarked or branded commodities may contract with their retailers for the establishment of minimum prices at which those commodities are to be resold, anything in the federal antitrust laws to the contrary notwithstanding.
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The Supreme Court itself sanctioned one large exception in United States v. General Electric Co.," a noted 1926 case involving some subtle interplay between antitrust policy and patent policy. General Electric, the defendant patentee, had contrived a marketing system in which it consigned its patented incandescent lamps to numerous other companies designated as its agents. These agents in turn sold the lamps to consumers at prices determined solely by General Electric. Assailing the entire scheme as a transparent subterfuge designed to circumvent the ban on resale price maintenance, the government sued for an injunction against the defendant's marketing practices. The case was decided in favor of General Electric. The arrangements in question, the Court held, did not, strictly speaking, constitute resale price maintenance.
The Court emphasized the clear distinction in law between the independent retailer, who purchases goods from a supplier and then resells them to consumers on his own behalf, and the consignee retailer, who takes possession of the supplier's goods and then sells them on the supplier's behalf. 7 From a technical, legal standpoint, there can obviously be no resale price maintenance in the latter instance, for the sales made by a consignee are first sales, not "re-sales." Hence, when a supplier who dictates prices to his consignee retailer is charged with practicing resale price maintenance, courts will sustain the charge only if it is demonstrated that the consignment agreement is a mere legalistic disguise for what really amounts to a sale by supplier to retailer. Concluding on the basis of evidence in the record that the relationships between General Electric and its distributors and retailers were indeed genuine agency relationships between a consignor and its consignees, as distinguished from vendor-purchaser relationships artfully camouflaged by paper contracts of agency, the Supreme Court rejected the government's charge of resale price maintenance. 8 As an alternative argument, government counsel had also urged that, irrespective of whether the defendant's consignment arrangements were genuine or not, the Court should nevertheless condemn the consignment price-fixing in this particular case, inasmuch as "the system of distribution is so complicated and involves such a very large number of agents, distributed throughout the entire country, that the very State legislatures were by no means unresponsive to such strong encouragement. The great majority have enacted "fair-trade" laws, the minimum effect of which is to permit the maintenance of minimum resale prices on trademarked or branded goods. A recent tabulation reveals that as of 1967, fair-trade laws were in force in 42 states. 2 CCH TRADE REG. REP. 1 6017, at 9032 (1967 size and comprehensiveness of the scheme brings it within the AntiTrust law." 9 The Court rejected this argument also, noting that the consigned products were patented, and that "the comprehensiveness of a patentee's control of the business in the sale of a patented article is not necessarily an indication of illegality of his method."' 1 Fortified by the General Electric decision, patentees prepared to inaugurate marketing operations modeled after General Electric's anticipated no difficulties with the Dr. Miles rule. Among many perplexities engendered by General Electric was the question whether the Court's reasoning served to validate price-fixing by large-scale consignment marketing of nonpatented goods as well. There was widespread and persistent belief that it did." However, since General Electric involved patented products only, all language in the opinion to that effect should no doubt be set down as dictum.' 2 Notwithstanding the Supreme Court's powerful encouragement, vast systems of vertical price-fixing by consignment remained relatively uncommon for many years after 1926; not only are such programs economically impracticable for all but the most powerful and well-financed manufacturers,'" but for many years the fair trade laws in force in most states permitted resale price maintenance and thus rendered recourse to the General Electric loophole unnecessary.' 4 In consequence, the legality of resale price maintenance by consignment of nonpatented goods was seldom litigated, and the courts had almost no opportunity to decide the question directly.' 5 The General Electric exception to the Dr. Miles rule-or perhaps more accurately, any assumed extension of that exception to large-scale consignment marketing of nonpatented products-received its quietus four years ago in Simpson v. Union Oil Co. 6 The Court adjudged that the "consignment agreements" under which large oil companies dictated to their service station managers the retail prices to be charged for gasoline were in reality contracts for vertical price-fixing in viola- 
(1928).
14. See note 5 supra. 15 . In a 1949 case, the government once again attacked General Electric's practice of marketing and maintaining the prices. on-its incandescent lamps by consignment. By this time the patents on the lamps had expired. The" cort upheld the legality of the arrangement even though patented products 'were no longer involved. It should be noted, however, that the court rested this conclusion in pirt upon .the doctrine of collateral estoppel, and that the. legality-of consignment price-fixing was only one minor issue in a very complex case, which the government won on other grounds. United States v. General Elec. Co., 82 F. Supp. 753, 827 (D.NJ. 1949).
16. 377 U.S. 13 (1964) .
tion of the Sherman Act. The legality of such agreements, the Court declared, could no longer be vindicated-as it was in the General Electric case-by conventional legal theorizing to the effect that they are merely an employer's instructions to his sales agent, as distinguished from contracts between a manufacturer and retailer both of whom are independent entrepreneurs." 7 Universally acknowledged to be a minor landmark, the Supreme Court's Simpson decision has naturally become the subject of extensive comment in the reviews.'" The Supreme Court opinion announcing the new "Simpson rule" concluded with some rather unusual and-as is borne out by subsequent developments-rather troublesome language. The opinion of the Court, after directing a remand to the district court for trial, declared that "we reserve the question whether, when all the facts are known, there may be any equities that would warrant only prospective application in damage suits of the rule governing price fixing by the 'consignment' device which we announce today."'" Thus the Court raised-but did not answer-a vexing question: Should the Simpson rule be limited to purely prospective application, or should it operate retroactively, thereby imposing treble-damage liability on Union Oil and other antitrust defendants for business activities undertaken in alleged reliance upon the superseded General Electric rule? Absent an unambiguous pronouncement from the high Court, the lower federal courts were obliged to cull their own answers from the standard authorities. However, such guidance as precedent affords in this matter is analogical and generally meager. For not only is the legal theory of retroactivity "still in a developing stage, ' 20 but "in antitrust cases, the question of retroactivity is still open. ' Compelled by the course of events to explore this terra incognita, the Ninth Circuit in an opinion written by Judge James M. Carter, affirmed an order of the district court on remand, dismissing Simpson's action on the ground that the equities of the case did not warrant applying the Supreme Court's Simpson rule retroactively against Union Ol.22 The Supreme Court granted certiorari and reversed per curiam. 23 It is the purpose of this Note to discuss and evaluate the Ninth 
Background
From 1956 to 1958, Richard S. Simpson, plaintiff-appellant, operated a service station in Fresno, California, which he subleased for renewable one-year terms from the Union Oil Company, the defendantappellee. Like many other 2 " station managers, Simpson obtained gasoline from Union by virtue of a standardized "Retail Dealer Consignment Agreement." The terms of this agreement were drafted in such fashion as to constitute Simpson an agent or consignee of Union rather than an independent retail dealer. Whenever Union delivered or "consigned" gas to Simpson, the latter merely took possession thereof. "Legal title" to the gas technically remained vested in Union until it was sold to motorists.
The consignment agreement also fixed or "authorized" a definite and invariable retail price for the gasoline-in this case, 29.9 cents per gallon. Early in 1958, in an effort to meet a local competitor's reduced price, Simpson began selling gas for 27.9 cents per gallon. Union demanded that he maintain the authorized price in accordance with their agreement. Simpson refused to comply. Union thereupon retaliated by terminating the consignment agreement and declining to renew Simpson's lease. After a federal district court denied Simpson's petition for an injunction restraining nonrenewal of the lease, 25 Union finally evicted its uncooperative station manager by bringing an unlawful detainer action in a state court.
26
Some months thereafter, Simpson counter-attacked by filing a civil action against Union under section 4 of the Clayton Act. 27 The complaint alleged, inter alia, that the "Retail Dealer Consignment Agreement," insofar as it established retail prices, was a contract in restraint of trade, and that the antitrust laws gave him a right of action to recover damages caused by Union's coercive enforcement of the unlawful agreement.
The district court granted Union's pretrial motion for summary 24 . As of December 31, 1967, Union had consignment agreements with more than 3000 of its service station managers. Simpson v. Union Oil Co., 377 U.S. 13, 15 (1964 In a 5-3 decision, the Supreme Court reversed the Ninth Circuit's affirmance. 3 Justice Douglas, writing for the majority, determined that the consignment agreement in question violated the Sherman Act as an agreement for resale price maintenance. Moreover, the Supreme Court disagreed with the court of appeals that there was no actionable damage if a Sherman Act violation were assumed.
3 4 Although there is nothing intrinsically illegal about consignment agreements, the Court explained, and although they may indeed be "useful in allocating risks between the parties and determining their rights inter se," 3 nevertheless "when the consignment device is used to cover a vast gasoline distribution system, fixing prices through many retail outlets, the antitrust laws prevent calling the consignment an agency, for then . . .
[the antitrust laws] would be avoided merely by clever manipulation of words, not by differences in substance.1 3 6 There has been considerable uncertainty concerning the impact of Simpson on the old General Electric decision. Did the Supreme Court overrule General Electric, either expressly or by implication? Or was that decision merely distinguished, narrowed, or limited in Simpson? The consensus of opinion seems to be that General Electric was distinguished or limited, but not overruled outright. 7 Such a conclusion appears warranted by certain language in the Simpson decision: "[W]hatever may be said of the General Electric case on its special facts, involving patents, it is not apposite to the special facts here." 3 opinion would seem to foreclose any doubts that the Court was consciously announcing a new rule of law. The Court concluded its opinion by remanding the cause to the district court for trial "on all other issues," including the question .whether or not the equities of the case "would warrant only prospective application in damage suits of the rule governing price-fixing by the 'consignment' device which we announce today." 3 9 On remand to the district court, the case was finally tried to a jury. The jury returned a verdict for Simpson in the amount of $160,000. However, the court reserved to itself the decision of the "equities" issue and decided that issue in favor of Union. The new rule enunciated by the Supreme Court, so the district court reasoned, should not be applied retroactively. If it were, Union would be subject to treble-damage liability for executing and enforcing contracts which, at the time of execution, it had every reason to regard as lawful and unassailable under the antitrust laws as expounded in the General Electric case. Accordingly, the district court dismissed Simpson's action with prejudice on the "equities" or retroactivity issue. 40 Obviously somewhat unsure of itself and apprehensive about reversal on the delicate and complex issue of retroactivity, the court went one step further. It entered an order setting aside the jury's verdictwhich it regarded as preposterously out of proportion to any actual damages sustained-and granted Union's motion for a new trial, should that prove necessary. 41 From both the order of dismissal and the order granting a new trial, Simpson appealed.
The Ninth Circuit Disposition of Simpson's Appeal
Discussion of the Ninth Circuit's affirmance of the lower court's order granting Union a new trial involves various "measure of recovery" issues, all of which are outside the scope of this Note. Suffice it to mention that the court did affirm the order, agreeing with the district court that the $160,000 verdict far exceeded any actual financial loss sustained by Simpson, who immediately after his removal from the Union station began operating a Mobil station at approximately the same rate of profit. 4 2
The truly formidable difficulties placed before the Ninth Circuit by Simpson's appeal arose not from the issue of damages, but from the issue of retroactivity. Was the district court correct in concluding that Union's reliance on the General Electric decision necessitated purely prospective application of the Simpson rule, and that therefore even Simpson himself should be denied recovery under the rule first announced in the course of his own lawsuit? The Ninth Circuit's resolution of this issue was divided into two parts. First, the court considered whether any provisions of the United States Constitution had decisive bearing on the choice between prospectivity and retroactivity. Second, various general considerations of fairness and justice were weighed with a view to determining whether or not the "balance of equities" tilted the scales-as the district court had thought-in favor of prospective limitation of the new rule.
Simpson's counsel interposed two "constitutional objections" to the lower court's decree of prospective limitation. First, it was contended that the resulting denial of recovery deprived Simpson of his property without due process, in violation of the fifth amendment. The second objection was that since the Constitution vests only "judicial power" in the federal courts, they are precluded from announcing new rules of law without at least applying them to the litigants in the particular case; otherwise the court's action would amount to an unconstitutional judicial exercise of "legislative power." The court made short work of these constitutional arguments for two reasons-one procedural, the other substantive. 4 " In the first place, Simpson apparently had not propounded any such arguments in the court below. 44 Under a standard rule of appellate procedure, long established in the Ninth Circuit and most other appellate courts, questions not raised or argued in the court of first instance need not be entertained on appeal. 4 5 In the second place, the court indicated that even if these constitutional questions were properly before it, it could scarcely approve Simpson's position in the light of such controlling precedents as Linkletter v. Walker, 4 6 in which the Supreme Court reiterated its settled doctrine that "the Constitution neither prohibits nor requires retrospective effect. '4 7 Having considered and rejected as insubstantial Simpson's constitutional arguments, the court next proceeded to determine whether general considerations of fairness and justice-the "balance of equities"-supported the lower court's limitation of the Simpson rule to purely prospective application. Here the court ventured upon more treacherous ground, since this aspect of the retroactivity problem, unlike the constitutional aspect, could not be solved by routine citation of a single governing precedent.
Two prior decisions were, however, selected as analytical guidelines. 51 Under the Linkletter test, the court seemed to believe, Simpson might very well have made out a plausible case for retroactivity. That test attaches great and perhaps decisive importance to the question whether the purpose of a particular new rule may be furthered by retroactive application. In this connection, the Ninth Circuit correctly observed that almost all the new decisional rules limited to purely prospective application have been rules of criminal procedure whose primary purpose-to deter future police misconduct-would not be appreciably promoted by retroactive application to past transactions. 5 " New rules of antitrust law are different in this respect. One very important purpose of any rule of antitrust law is to provide compensation for individuals injured by the particular practice which the rule condemns. A compensatory purpose of this sort is obviously furthered rather than retarded by retroactive application of the new rule in question.
Moreover, the court noted that there is an additional compelling reason for applying a new rule of antitrust law retroactively in favor of the particular plaintiff who succeeded in persuading a court to adopt the rule. 53 To deny that plaintiff his recovery by applying the rule prospectively might well discourage other plaintiffs from bringing actions. Especially is this true in the case of individual or "one-time" plaintiffs who, unlike "institutional plaintiffs," can expect to benefit 48 solely by their recovery in the particular case. Judicial discouragement of private antitrust actions is manifestly out of keeping with the legislative policy underlying section 4 of the Clayton Act, which authorizes such actions as a means of encouraging private parties to assist in enforcement of the antitrust laws. 54 However, once the court mentioned these various factors favoring retroactivity, it rather abruptly dismissed them from consideration on the ground that since Simpson had not brought them to the attention of the district court, the Ninth Circuit panel was not bound to entertain them on appeal. 5 Since the court foreclosed serious consideration of Simpson's equities because of this procedural technicality, its affirmance of the lower court's order of dismissal was virtually a foregone conclusion. Applying the five-point Hanover test, the Court determined that prior to the Supreme Court's Simpson decision, the General Electric rule had indeed been "clearly declared judicial doctrine"; that Union Oil justifiably relied on the doctrine in framing and enforcing its consignment agreements; that under the General Electric rule these agreements did not violate the antitrust laws; and that the Simpson case, whether or not it "overruled" General Electric, at least represented a palpable departure from the General Electric doctrine. 56 The court was persuaded that Union Oil's conduct satisfied the five Hanover requirements. It was apparently also persuaded that once the Hanover requirements were satisfied, then absent any entertainable equities in favor of Simpson, Union had established its case for nonretroactivity of the Simpson rule. The district court's order of dismissal was affirmed.
The judges expressed a guarded conclusion: "The problem is fraught with difficulties, and we only hold that the trial court proceeded in a proper manner to consider the 'equities' which should save Union from liability to appellant." 7 One writer's comment on the Supreme Court's 1964 Simpson decision was that "the problems involved are complex, and probably not entirely capable of solution by traditional methods of legal research." 5 8 This statement applies equally to the latest Simpson decision rendered by the Ninth Circuit. The issue of retroactivity is complex in whatever particular context it arises. In antitrust cases, the dearth of guiding precedent magnifies the inherent difficulties. Moreover, analysis of the Simpson case must take account of an additional complicating factor: According to the general consensus, the Supreme Court's Simpson decision was not an "overruling decision." ' 5 9 Most legal writers who have discussed the general subject of retroactivity have concentrated primarily on "the retroactivity of overruling decisions." 60 Are there different considerations involved in the case of a new rule of law produced by a decision that did not overrule a prior decision? Some say yes, 61 others say no. 62 The remainder of this Note is devoted to an evaluation of the Ninth Circuit's decision in the light of existing law on retroactivity of judicial decisions. Though the term "overruling decision" will be occasionally used for convenience sake and by way of close analogy, it must always be remembered that the Supreme Court's Simpson decision was something slightly-perhaps significantly-different.
At the outset, it is desirable to formulate working definitions of "prospectivity" and "retroactivity." Neither term has been used in a univocal sense throughout the pertinent literature. 3 Generally speaking, a court charged with the duty of applying a new rule of decisional law has three alternative lines of action available. 64 First, it may decree that the new rule will be accorded prospective operation only-i.e., it will be applied solely to cases in which the plaintiff's cause of action arose after the promulgation of the new rule. In technical parlance, this alternative alone is the one denominated "prospective overruling" or "pure prospectivity. '65 Second, the court may decree that the new rule will be applied retroactively in certain specified cases -in the case in which the rule was enunciated, for example-but prospectively in all others. This alternative may be referred to as "limited retroactivity." Third, the court may decree that the new rule will apply retroactively to all cases, irrespective of who the parties are or when the action arose. This is "unlimited retroactivity."
It is important to bear clearly in mind the distinctions between these three alternatives. It is also important to understand that in Simpson, the Ninth Circuit was not directly concerned with the third alternative. The panel's exclusive concern was to decide between the first alternative as advocated by Union and the second as advocated by Simpson. Deciding between the first and the second alternatives is substantially different from-and quite probably more difficult thandeciding between the first and the third. As will be demonstrated presently, decisions in this area are always the end-product of a court's delicate evaluation and balancing of a number of elusive and highly variable determinants. The balance of variables that ultimately conditions a decision between pure prospectivity and limited retroactivity is different from the balance of variables that ultimately conditions a decision between pure prospectivity and unlimited retroactivity. These important differences were implicitly acknowledged in another antitrust case several years ago, wherein the district court, rejecting the plaintiff's contention that the Supreme Court's Simpson rule should apply retroactively, observed that "even if the Supreme Court ultimately applies the new doctrine retroactively to the Union Oil Co. in the particular case before it, it does not follow that the rule should be given a general retroactive effect in other cases." ' 6 6
Prospective or Retroactive: The Relevant Factors
Once the various forms of retroactivity are defined and clearly distinguished, the next step is to determine what principles and considerations should guide the courts when they undertake to decide whether, and to what extent, a new rule of decisional law should operate retroactively.
It is settled beyond much doubt that no provisions of the Constitution are determinative of the retroactivity issue. "[T]he Federal Constitution," in Justice Cardozo's sententious phrase, "has no voice upon the subject. '6 7 To be sure, the "subject" specifically referred to by Cardozo was the challenged power of a state court to decree that an overruling decision shall be purely prospective in its operation. 68 But the proposition is no less valid for federal courts than for state courts, nor for all degrees of retroactivity than for prospectivity. In Linkletter v. Walker, 69 it was stated simply that "the Constitution neither prohibits nor requires retrospective effect. '70 More particularly, the Supreme Court has on different occasions ruled: (1) that the retroactive application of overruling decisions in actions ex contractu cannot be assailed as an unconstitutional impairment of contractual obligations, inasmuch as the constitutional proscription of all such impairments "is directed only against impairment 66 by legislation, and not by judgments of courts"; 71 (2) that overruling decisions retroactively applied do not come under the constitutional prohibition of ex post facto laws, inasmuch as that interdiction also extends to "legislative action only, and does not reach. . decisions by the courts"; 72 and finally, (3) that neither purely prospective application nor any degree of retroactive application in itself contravenes either the due process clause or the equal protection clause of the fifth and fourteenth amendments. 7 3 In view of the fact that the great constitutional concepts-especially those relating to "due process of law" and "equal protection of the laws"--are by no means frozen or timebound, it is not inconceivable that certain aspects of the retroactivity question may at some future day be deemed controlled by principles of constitutional law. 74 Pending the advent of that future day, however, there remains the longstanding and overwhelming array of authorities, all of which compel the conclusion that the Ninth Circuit was abundantly justified in rejecting appellant Simpson's "constitutional objections" to nonretroactivity, just as the court would have been equally justified in rejecting constitutional objections to retroactivity, had any been interposed by Union.
Assuming that constitutional doctrine in its present state of development does not dictate the choice between prospectivity and retroactivity in any particular case, the question remains to be answered: How do courts determine what measure of retroactivity, if any, is to be given to a new decisional rule? An examination of the cases in point discloses five principal criteria, all of them flexible and pragmatic, that courts facing the problem have commonly adopted as guidelines. Taken together, these five criteria furnish a rough analytical framework within which the courts have, consciously or subconsciously, balanced "equities" of the sort adverted to by the Supreme Court at the conclusion of its Simpson opinion. In the overwhelming majority of cases, no 74. There are occasional intimations, for example, that limited retroactivity, which accords the benefit of a new rule to certain selected parties while denying it to others, may in some instances fail to meet the requirements of due process and equal protection. Consider the following:
"The most notorious example is Miranda v. Arizona, 384 U.S. 436, where, as I recall, some 80 cases were presented raising the same question. We took four of them and held the rest and then disposed of each of the four, applying the new procedural rule retroactively. But as respects the rest of the pending cases we denied any relief.
"It still remains a mystery how some convicted people are given new trials for unconstitutional convictions and others are kept in jail without any hope of relief though their complaint is equally meritorious." Desist v. United States, 394 U.S. 244, 255-56 (1969) (Douglas, J., dissenting). one criterion alone proves decisive. The final resolution of the retroactivity issue turns upon a combined consideration and skillful balancing of the competing claims of all five criteria as applied to the unique factual situation at bar. Furthermore, it is not pretended that a list of five criteria constitutes an exhaustive enumeration. There are doubtless additional considerations influencing the judicial mind in many cases. It is contended only that the following five criteria are those most frequently and most decisively taken into account by courts seeking to resolve the retroactivity problem.
Criterion 1: The extent to which retroactive operation, limited or unlimited, may serve to further the purposes that underlie the new rule. Judicial utilization of this first criterion is perhaps best exemplified in recent Supreme Court decisions concerning criminal procedure.
Linkletter v. Walker, 75 one of the most notable of these decisions, sets forth a detailed (and for the time being, apparently definitive) analysis of the retroactivity question. In Linkletter, the Court addressed itself to the task of determining whether and to what extent one of its own overruling decisions, Mapp v. Ohio, 76 should operate retroactively. The majority in Mapp had overruled Wolf v. Colorado 7 7 by holding that the exclusionary rule first enunciated in Weeks v. U.S. 78 precluded the admission of unlawfully seized evidence in state criminal trials.
The Mapp decision was handed down on June 19, 1961. In Linkletter it was decided that the new Mapp rule should be given only limited retroactivity: that is, only those defendants whose judgments of conviction had not become final before June 19, 1961 could claim the benefit of the Mapp rule. 9 The Linkletter Court found justification for this limited retroactivity in the very purpose the Mapp rule was intended to serve. The fundamental purpose of enforcing an exclusionary rule in state criminal prosecutions, so the majority reasoned, is to provide an effective deterrent to unlawful searches and seizures by state law enforcement officers. 80 "We cannot say," the Court continued, "that this purpose would be advanced by making the rule [unlimitedly] retrospective . . . the ruptured privacy of the victims' homes cannot be restored. Reparation comes too late."" 1 To be sure, the fact that unlimited 
Id. at 637.
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ANTITRUST LAW retroactivity could not appreciably further the purpose underlying an exclusionary rule was not the only reason for denying unlimited retroactivity. 8 2 But there is no question that this fact weighed heavily in the balance. Linkletter v. Walker thus affords an illuminating example of the manner in which a court applies the "purpose" criterion in order to determine the extent of a new rule's retroactivity. However, one caveat should be kept in mind. The exclusionary rule is somewhat unusual in that its prime purpose is deterrence. Most other rules of law, including rules of antitrust law, are designed to effectuate at least two important purposes: deterrence of wrongdoers and compensation of the victims for the wrongdoing. In the ordinary case, therefore, application of the "purpose" criterion is more difficult than in the case of the exclusionary rule. A court must first identify the overriding or paramount purpose, and then consider whether that purpose could be promoted by retroactive operation of the rule. 
ANTITRUST LAW
necessary in order to compensate a successful plaintiff for his exertions, and thereby to provide an incentive for other plaintiffs to challenge obsolescent precedents. Because the "incentive factor" comes into play only when a court decides between pure prospectivity and limited retroactivity, it is particularly germane to a discussion of the Ninth Circuit's latest Simpson decision.
Some commentators have sought to minimize the importance of this factor by pointing out that the rather remote possibility that a court will overrule a precedent and announce a new rule of law is seldom sufficient to induce reasonable men to institute lawsuits. 8 5 On the other hand, it is a truism that departures from the doctrine of stare decisis are far from infrequent in our enlightened times. Numerous "test cases" are commenced for the express purpose of provoking such departures. Often the plaintiffs not only win their cases, but win consequent acclaim as public benefactors.
Notwithstanding all that may be said for or against its underlying rationale, the decided cases should dissolve any doubts that this third criterion has in fact been considered by courts confronting the retroactivity question. Many courts that have in recent years stricken down the age-old tort immunity of charitable or governmental corporations have applied the new rule of liability in the overruling case itself, and have explicitly justified such "limited retroactivity" by pointing to the necessity of rewarding the pathbreaking plaintiff." 6 Finally, it is in connection with this criterion that courts have drawn the important distinction between "one-time litigants" and "institutional litigants," a distinction adverted to by the Ninth Circuit in Simpson. a7 Owing to the multiplicity of their potentially friction-producing contacts with the general public, such "institutional litigants" as public utilities, insurance companies and other large business concerns are frequently involved in litigation. Therefore, the institutional plaintiff who succeeds in persuading a court to overrule a precedent stands to benefit not only from its recovery in the overruling case itself, but also from future judicial application of the new rule. Retroactivity need not be decreed in order to reward the institutional plaintiff in such cases. The situation differs markedly, however, with respect to the "one-time litigant" or private individual. His only substantial recom- pense for persuading a court to overrule a precedent and establish a new rule is recovery of damages in his own case. The third criterion, therefore, should incline a court to give at least limited retroactivity to an overruling decision in which the plaintiff happens to be a private party.
Criterion 4: The extent of the detriment incurred by a losing litigant in reliance upon the former rule. This criterion is seldom explicitly mentioned in the cases. Courts usually treat "reliance" as a single undifferentiated concept without distinguishing between its "reasonableness" and its "detrimental character." However, a separate consideration of each of these two aspects of reliance will facilitate and sharpen analysis. There are two categories of "overruling decisions" which have almost always been restricted to purely prospective operation: the municipal bond cases and the "substantive" criminal cases. It is submitted that the extreme detriment which losing litigants would suffer in these cases as a result of reliance on overruled decisions goes far to explain why overruling decisions in these two areas are seldom, if ever, retroactively applied.
In one very recent decision, 88 the Supreme Court held that municipal bond issues are invalid where the voters in the municipal election authorizing the bond issue were required to pass a property-qualification test that the Court deemed violative of the equal protection clause. This was an altogether novel holding, and the Court decreed that the new rule would be purely prospective in its operation. Though the Court's reasoning was not set forth at any great length, 9 the true explanation of the decreed prospectivity is not difficult to fathom. The invalidation of a municipal bond issue that has been finalized would occasion tremendous administrative inconvenience for the municipality, probably including the cancellation of many large contracts. For these reasons, pure prospectivity has been decreed in a long line of previous "overruling" bond cases. 9 0 The same is true of the criminal cases where retroactive application of an overruling decision would make possible the conviction of a defendant whose allegedly criminal conduct was lawful under the over-88. Cipriano v. Houma, 395 U.S. 701 (1969). 89. "Significant hardships would be imposed on cities, bondholders, and others connected with municipal utilities if our decision today were given full retroactive effect.... Thus, the decision will not apply where the authorization to issue the securities is legally complete on the date of this decision. Of course, our decision will not affect the validity of securities which have been sold prior to this decision and pursuant to such final authorization." Id. at 706. ruled decisions. 9 1 Even in these cases pure prospectivity has not been the absolutely unvarying rule. 9 " However, principle and authority unite to pronounce it by far the better rule. 9 3 And again the reason is because retroactivity would cause the defendant to suffer the extreme detriment of criminal penalties as a result of his reliance on former decisions. 94 After all, what "detriment" could conceivably be greater than loss of life, loss of liberty, or the enduring stigma of criminality?
Thus the authorities lend support to the proposition that the choice between prospectivity and retroactivity of a new rule should depend in some measure on how much a defendant is likely to lose if the rule is applied retroactively. In most civil cases, there will quite obviously be a considerable difference in this respect between limited retroactivity, which might compel a defendant to pay only one judgment for damages, and unlimited retroactivity, which might compel him to pay a thousand. A final interesting question presents itself: Might not the aforementioned distinction between one-time litigants and institutional litigants in the context of incentives to plaintiffs prove useful in connection with the "detriment"-to-defendants criterion? It would seem so at first sight; a $10,000 judgment, for example, would not be nearly so burdensome a detriment to a multimillion dollar corporation as it would be to a private individual of ordinary means.
Criterion 5: The reasonableness or justifiability of a losing litigant's reliance upon overruled or "narrowed" former decisions. This criterion comes into play only when the new rule of law in question has altered or supplanted a former rule. 1965), the court stated: "It is uniformly recognized that it would be fundamentally unjust to render criminal, by an overruling decision, conduct which was not criminal when it occurred. This would be equivalent in effect on the accused to an ex post facto [Vol. 21
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Reliance upon an existing rule of case law is deemed reasonable or justifiable if the rule itself fulfills two requirements. First, it must be clearly defined; second, it must be well-received by both the legal community and the informed public."
The necessity of imposing the first requirement is largely a matter of common sense. Reliance presupposes the existence of something that may be relied upon; obviously there can be no reasonable reliance upon an alleged "rule" so vague, indeterminate and unsettled that reasonable men may disagree widely upon its exact import or even upon its existence. But the wisdom of imposing the second requirement is perhaps more debatable. Rules of law by which important personal and business affairs are regulated must possess some measure of stability and predictability. An individual, so it might be argued, should be able to act in conformance with a settled precedent today, even a vehemently criticized precedent, without having to fear that tomorrow a court will overturn the precedent and apply the overruling decision retroactively, thereby penalizing him for abiding by the law. On the other hand, courts all too frequently perpetuate, or at least refrain from abolishing, well-settled precedents which the majority of legal writers and other informed citizens denounce as anachronistic and oppressive. Given such a state of affairs, a widespread awareness that reliance on the existing rule is unreasonable and that consequently the inevitable overruling decision will be applied retroactively may well produce salutary results by discouraging conduct that, though condemned by popular sentiment, has nevertheless been condoned by an inert judiciary. 6 Whatever may be the theoretical advantages and disadvantages of regarding the acceptability of a settled rule as a prerequisite for reasonable reliance thereon, the fact is that courts have often proceeded upon this premise. Thus in a 1959 decision, 9 7 the Supreme Court of New Jersey made use of this criterion in deciding that one of its own 1958 decisions, 9 8 abolishing tort immunity of charitable institutions, would apply retroactively, and would bar the defendant YMCA from asserting the immunity in a negligence action commenced in 1958 by a plaintiff seeking to recover for personal injuries suffered in 1954. Relying on overruled decisions upholding the immunity, the defendant had not protected itself with appropriate liability insurance. Reliance was held not to preclude retroactivity, inasmuch as the overruling decision was preceded by an immense volume of criticism from judges and legal writers hostile to the immunity. Such criticism was deemed sufficient to forewarn the defendant of the immunity's impending demise and hence to destroy any "reasonable basis for reliance." 99 A similar line of argument was adopted by the Fifth Circuit when it retroactively applied one of its recent overruling decisions, United States v. Cocke. 1 0 0 Cocke was a tax case concerning "carried-interest" oil and gas transactions. The court held that during the recoupment period, when all gross profits from oil-and gas-producing property are payable solely to the owner of the carrying interest, the owner of the carried interest is not entitled to tax deductions for depletion, depreciation, and drilling and development costs. Cocke thus overruled a 20 year-old precedent, Commissioner v. J. S. Abercrombie Co.,' 0 1 in which the court had held that the owner of a carried interest was entitled to such deductions during the recoupment period. The taxpayers asserted that they acquired their carried interest in reliance upon the overruled Abercrombie decision. Therefore, they argued, the overruling Cocke decision should not be retroactively applied against them. The argument proved unpersuasive. Though the court did not deal with the problem at length, it did note that the Abercrombie rule had long been denounced by a multitude of legal writers and by the Internal Revenue Service itself: "[O]ur reappraisal of carried interest taxation need have no agonizing overtones," said the court, "because it has been presaged." 10 to the Linkletter rationale, the Court reasoned that because the deterrent purpose of the Katz rule would not be served by retroactive application, and because under, the Olmstead dispensation law enforcement officers had used electronic eavesdropping to gather evidence on which many convictions had been based, Katz should not be allowed unlimited retroactivity. 10 Four Justices dissented; three wrote separate dissenting opinions. Justice Fortas took sharp issue with the Court on the justifiability of law enforcement officers' reliance on Olmstead. He emphasized that in the 30 year interim between Olmstead and Katz, the Olmstead rule, with its implausibly narrow construction of the fourth amendment term "search" as denoting only such physical intrusions as would amount to a common law trespass, had been subjected to withering criticism in both scholarly journals and judicial pronouncements-criticism that clearly marked it a "moribund doctrine.' 0 7 Katz merely "administered the coup de grace."' 0 8 During the last decade or so, Fortas argued, no well-informed person could seriously have doubted that Olmstead was destined for deserved oblivion. The only real question was when the formal overruling decision would come down.
Such being the state of affairs, Justice Fortas thought it inconceivable that law-enforcement personnel or anyone else could "reasonably" or "justifiably" rely on Olnstead. When the Court held that they could, and disallowed unlimited retroactivity of Katz on that ground, it in effect made petitioner Desist's fourth amendment rights dependent upon nothing more substantial than the vagaries of calendar composition. Considering the climate of judicial opinion, there could be little doubt that had Desist and its companion case come before the Supreme Court "a day, a year, or a number of years before Katz, we would have held that the petitioners' constitutional rights had been violated, and that the petitioners were entitled, like any other citizens, to their constitutional rights." 09 106. 394 U.S. at 244-54. 107. Id. at 273 (dissenting opinion). 108. Id. 109. Id. at 279. The fact that Justice Fortas' opinion in Desist was a dissent does not diminish its authoritativeness as much as one might think. For one thing, Desist was decided by an evenly divided court-four Justices dissented from the opinion of the Court and one did not participate. Moreover, the Fortas dissent is cited herein only as exemplifying judicial insistence that reliance on an overruled decision must, if it is to preclude retroactive application of the overruling decision, be reasonable or justifiable, and that reasonableness or justifiability is determined in part by the degree of approval or disapproval generally given to the overruled decision. The Court's decision that Katz should not be unlimitedly retroactive does not necessarily reflect disagreement with this basic premise. On the contrary, the Court indicated in Johnson v. New Jersey, 384 U.S. 719 (1966) , that retroactive application may be warranted if the announcement of the new rule has been "clearly foreshadowed." Id. at These cases all reinforce the same essential point: Only reasonable or justifiable reliance on an overruled precedent should support a defense to retroactive application of the overruling decision, and in this connection, one crucial determinant of reasonableness is the extent to which the overruled precedent was well-received by the legal community.
Prospectivity and Simpson
Assuming that the foregoing list of five criteria encompasses the principal factors that a court should take into account when resolving the issue of retroactivity, one is inclined to conclude that the Ninth Circuit's limitation of the Simpson rule to pure prospectivity may not have been supported by a comprehensive consideration of all the relevant determinants.
As regards the first criterion, it is evident that one of the purposes of the Simpson rule-to insure compensation for retailers whose businesses have been damaged or destroyed by coercive enforcement of a price-fixing consignment arrangement--could be served by retroactive application. Yet for some unexplained reason, nowhere in its opinion did the Ninth Circuit make mention of the rule's compensatory function or of the possibility that it could be promoted, however slightly, by the limited retroactivity Simpson sought. In a recent antitrust case arising out of facts almost identical with the facts in Simpson, the federal district court in Rhode Island indicated the more correct approach. Discussing the Simpson rule and its possible applicability to transactions occurring prior to 1964, that court noted that a rule of nonretroactivity is unsatisfactory insofar as it "totally ignores the compensatory aspect of a treble damages award."' 1 0
The second criterion, the burden on the administration of justice that retroactivity might impose, was not relevant, and was thus properly disregarded by the court. Unlimited retroactivity of certain overruling antitrust decisions might conceivably impose a tremendous burden. Simpson, however, was seeking only the most limited form of retroactivity-retroactivity limited to himself alone. 731 . The Court's refusal to hold Katz unlimitedly retroactive was perhaps dictated by a belief that in recent times Olmstead had not been as moribund as Fortas thought, and that consequently reliance thereon was not really so unreasonable; or perhaps the Court may have consdered that the unreasonableness of law enforcement officers' reliance on Olmstead-which militated in favor of unlimited retroactivity-was outweighed in the balance by the deterrent purpose of the Katz rule, which militated against it. This latter explanation is probably correct. It was noted in the opinion of the Court that "[f]oremost among the factors determining retroactivity is the purpose served by the new constitutional rule. This criterion strongly supports prospectivity for a decision amplifying the evidentiary exclusionary rule." 394 U.S. at 249. 
March 19701ANIUSLA
The court did give some serious consideration to the third criterion -the necessity of rewarding the plaintiff who persuades a court to adopt a new rule. In this connection, the court correctly observed that Simpson is a one-time litigant, and that section 4 of the Clayton Act, authorizing treble damage suits by private antitrust plaintiffs, rests on a legislative policy of "enlisting persons injured by antitrust violations as enforcers by providing an inducement, treble damages plus expenses." 11 ' The transcendent importance of this second point cannot be emphasized too strongly. Characterizing the private treble-damage action as a "bulwark of antitrust enforcement," 112 the Supreme Court has declared that "the purposes of the antitrust laws are best served by insuring that the private action will be an ever-present threat to deter anyone contemplating business behavior in violation of the antitrust laws.""" If there is any likelihood whatever that denying Simpson the benefit of the new Simpson rule would tend to discourage future antitrust plaintiffs from bringing private actions to challenge obsolete rules, then the Ninth Circuit's prospective limitation of the Simpson rule was to that extent ill-advised.
Of course, both these considerations-Simpson's status as a onetime litigant and the legislative policy of encouraging private antitrust actions-tipped the balance in favor of Simpson and limited retroactivity. As was previously mentioned, the Ninth Circuit dismissed them, with perceptible misgivings, on the technical procedural ground that Simpson had not brought them to the attention of the trial court.1 4 It might be plausibly argued that this dismissal was unwise and that a court resolving the retroactivity issue should consider all the relevant factors, irrespective of whether or not the litigants so insist.
The fourth criterion, the extent of the detriment that retroactivity would cause Union to suffer as a result of its reliance on the old General Electric rule, was not applied by the court. Had it been applied, it would have yielded results favorable to Simpson. At least one writer has suggested that retroactive application of overruling antitrust decisions should generally be avoided, inasmuch as retroactivity could impose extremely great financial liability on a large business concern whose operations "involving the potential of antitrust illegality" necessarily entail great expenditure of time and capital and bring it into contact with numerous potential plaintiffs. 1 5 Because Union did have consignment agreements with more than three thousand service-station oper- The court's inquiry was not misdirected; as was previously shown, reliance can be termed reasonable only if the rule relied upon was clearly defined. However, other authorities have not shared the Ninth Circuit's view that General Electric, which dealt with consignment marketing of patented products, "clearly" upheld the lawfulness of consignment price-fixing when nonpatented products are involved. For example, when an antitrust defendant advanced this contention in support of its motion for summary judgment, the federal district court in Rhode Island suggested that the Supreme Court's Simpson decision "was not nearly the radical departure from established antitrust law which defendant claims it to be.""" The suggestion is supported by Justice Douglas's majority opinion in Simpson, which purported to distinguish General Electric rather than overrule it; it was asserted that "whatever may be said of the General Electric case on its special facts, involving patents, it is not apposite to the special facts here."" ' Obviously if the factual situation in the Simpson case was not parallel to that in General Electric, Union could not convincingly plead its reliance on the latter decision as a defense to retroactivity of the former. As one commentator noted, "Mr. Justice Douglas's insistence that G.E. was not apposite raises doubts as to the justifiability of Union Oil's reliance on that decision.,"120
On the other hand, as the Ninth Circuit observed, Justice Douglas' concluding remarks about "the rule governing price-fixing which we announce today"' 21 seem to imply that the Court knew it was changing a rule laid down in General Electric.' 2 2 The whole problem is complicated further by the fact that the legality of consignment price-fixing in situations involving nonpatented goods was a question never considered by the Supreme Court during the 40 year interval between General Electric and Simpson.1 23 Those who contend that this precise question was settled by General Electric are unable to cite any later Supreme Court cases in support of their contention. This fact, together with the widespread confusion and disagreement over both the precise ratio decidendi of General Electric and the precise effect of the Simpson holding upon General Electric, cast considerable doubt on any facile conclusion that the General Electric rule was, prior to the Simpson decision, a "clearly defined judicial doctrine."
But even assuming arguendo that the General Electric doctrine, superseded by Simpson, was a "clearly defined" doctrine under which Union's consignment price-fixing was lawful, that fact alone does not necessarily make Union's reliance on General Electric reasonable. Reliance is reasonable only if the rule relied upon is both clearly defined and generally approved by the legal community.' 24 Assuming that the legality of vertical price-fixing by consignment was clearly established in the General Electric case, several important questions still remain. Was the practice generally approved? Were there, in the years intervening between General Electric and Simpson, any judicial pronouncements indicating that the Supreme Court would -not continue to sanction the practice much longer?
As early as 1942, the Supreme Court manifested its opposition to the use of agency arrangements as a subterfuge by which to evade the antitrust laws. In the well-known Masonite 25 case, decided that year, the Court declared that section 1 of the Sherman Act prohibited a scheme whereby the Masonite Corporation marketed its patented hardboard products through nine erstwhile competitors appointed as del credere agents. These "agents" sold the products at uniform prices determined by Masonite. By a literal application of the General Electric rule, this arrangement would have been perfectly legal. The Court, however, elected not to apply General Electric, reasoning that "[s]o far as the Sherman Act is concerned, the result must turn not on the skill with which counsel has manipulated the concepts of 'sale' and 'agency,' but 121. Simpson v. Union Oil Co., 377 U.S. 13, 25 (1964 on the significance of the business practices in terms of restraint of trade." 12 6 To be sure, the "agency" price-fixing combination condemned in Masonite was a horizontal combination between former competitors, not a vertical combination between manufacturer and retailer. But considering the established antitrust doctrine that all forms of pricefixing are illegal per se, - 12 7 one could argue that it was but a short and quite predictable step from Masonite to Simpson. One could also plausibly argue that Masonite diminished the reasonableness of Union's reliance on General Electric.
Conclusions
The foregoing analysis has demonstrated that whenever a court disallows retroactive operation of a new case-law rule, it does so for one or more-usually more-of the following reasons: (1) because retroactivity would not subserve the purposes underlying the new rule, (2) because retroactivity is not necessary in order to reward the plaintiff who successfully persuaded the court to adopt a new rule, (3) because retroactivity would hamper the administration of justice, (4) because retroactivity would cause a losing defendant who relied on an overruled precedent to suffer extreme detriment or inconvenience, or (5) because the losing defendant's reliance on an overruled precedent was reasonable and justifiable.
By the same token, however, the foregoing analysis has also demonstrated, at least to this writer's satisfaction, that a strong case can be made that these reasons do not apply to the Simpson case. The very limited form of retroactivity that Simpson asked the Ninth Circuit to allow in his case would have promoted the compensatory purpose of the Simpson rule, it was necessary in order to reward the "pathbreaking" plaintiff, it would not hamper the administration of justice, nor would it cause Union to suffer extreme detriment as a result of reliance on General Electric, a reliance that was marginally justifiable at best. These conclusions raise considerable doubt concerning the soundness of the latest Ninth Circuit Simpson decision.
Nevertheless, the decision should not be dismissed as clearly erroneous. To do so would be to evince a fundamental misunderstanding of the retroactivity issue and all its unavoidable complexities. However ardently the proponents of mechanical jurisprudence and the seekers of "certainty in the law" may wish it otherwise, there simply exist no microsensitive balance-scales on which such imponderables as "reasonableness" of reliance-to mention only one example-can be weighed 
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and compared with quasi-mathematical precision. Hence each decision in this area is to an extraordinary degree the resultant of an individual court's necessarily intuitive exercise of informed judgment. The Ninth Circuit recognized this when it acknowledged, with overtones of resignation, that "[t]he problem is fraught with difficulties," 12 8 and that "what the [Supreme] Court does, when this case again reaches it, will determine whether the Simpson rule is retrospective or prospective and whether it should be applied to the Simpson case. Ascertainment of the reasoning that underlies a cryptic per curiam opinion can be a rather speculative and hazardous enterprise. It seems safe to assume, however, that the Court's language does not constitute an endorsement of the generally discredited thesis that the case-or-controversy requirement (U.S. CoNsT. art. I, § 2) precludes federal courts from according purely prospective operation to a new case-law principle. However "unusual" pure prospectivity may be, never has the Supreme Court held it to be unconstitutional. An eminent authority on federal procedure makes the following cogent argument in support of his conclusion that the case-or-controversy requirement furnishes no constitutional impediment to pure prospectivity in the federal courts: "The overruling decision is rendered in an actual controversy between adverse parties. The continued soundness of a controlling precedent is certainly a matter properly before the court when the precedent is under attack. If the court decides to overrule that precedent, the question whether the newly announced rule should be applied to the case at bar is then also properly before the court." 1B J. MooRE & T.
CnRER, MOORE'S FEDERAL PRACTICE 11 0.402 [3.-2 to -3], at 191 (2d ed. 1965).
It seems equally safe to assume, in view of the italicized portion of the quotation in the first paragraph above, that the Supreme Court refuses to regard its 1964 Simpson decision as having established any revolutionary new doctrine. Whether or not the Simpson rule was "innovative" is surely a debatable point. The Ninth Circuit considered that it was. Simpson v. Union Oil Co., 411 F.2d 897, 907 (9th Cir. 1969). But assuming that the Supreme Court was correct in thinking otherwise, it follows that the Ninth Circuit's decision had to be reversed. To say that the Simpson rule was not innovative is tantamount to saying that even prior to 1964, the 1926 General Electric decision would not reasonably have been read as legalizing large-scale consignment price-fixing in a situation involving nonpatented products. That being the case, Union Oil should not be heard to claim, as a defense to retroactive application of the Simpson rule, that it reasonably relied on General Electric. The Supreme Court's latest Simpson decision, therefore, underscores the critical importance, in antitrust litigation raising the issue of retroactivity, of the fifth criterion discussed hereinreasonableness of reliance.
* Member, Second Year Class.
B. Antitrust Jurisdiction of the Maritime Commission-Matson Navigation Co. v. Federal Maritime Commission, 405 F.2d 796 (9th Cir. 1968).
Matson Navigation Co. v. Federal Maritime Commission,' a case of first impression, was brought before the Ninth Circuit on the petition of Matson to have a Federal Maritime Commission (FMC) order and decision approving the merger of three shipping lines 2 set aside and suspended. The principal issue to be resolved was whether or not the FMC has authority under section 15 of the Shipping Act' to approve written merger agreements submitted to it under the provisions of the Act and to immunize such agreements from subsequent antitrust prosecution.
Section 15 of the Shipping Act provides that a memorandum of all agreements between carriers by water must be filed with the FMC if these agreements have certain enumerated effects on rates, regulate, prevent or destroy competition, or "in any manner [provide] for an exclusive, preferential, or cooperative working arrangement."
The FMC is empowered to disapprove, cancel or modify any agreement found to be unjustly discriminatory or unfair. The implementation of any unfiled agreement of the type mentioned is a violation of the Act, and the United States can prosecute the offenders and recover fines.
In the case at hand, the three companies submitted to the FMC an agreement stipulating that they agreed to consolidate "in the form and by the procedures as the directors and stockholders of the three companies should approve." 4 Matson, an unsubsidized common carrier by water competing in the California-Hawaii offshore domestic trade, recognizing that the company to be formed under the proposed plan would have the largest fleet of subsidized vessels in the Pacific under the United States flag, 5 intervened in the proceedings and argued against approval of the merger agreement on three alternative grounds. First, it maintained that the FMC lacked jurisdiction under section 15 to approve merger agreements. Second, even if jurisdiction were assumed, the merger lacked finality and therefore could not be approved. Finally, Matson claimed that the merits of the merger did not warrant approval. 6 Nevertheless, the FMC approved the agreement.
On appeal, the Ninth Circuit upheld the FMC's ruling that section 15 empowers the FMC to approve mergers between shippers and thereby immunize such agreements from antitrust prosecution, but remanded for further proceedings because the proposal presented to the FMC was not a proper merger agreement.7
Lack of Statutory Authority for Merger Jurisdiction
Matson is the first case in which the FMC has asserted jurisdiction under section 15 of the Shipping Act to approve merger agreements between domestic carriers. The FMC attempted to support its decision by referring to its earlier decision in Isbrandtsen Steamship Co.," where a section 15 agreement for the sale of steamship assets, which also contained a covenant not to compete, was approved. 9 That case, however, is inapposite to the question of merger jurisdiction. Although the FMC had asserted in Isbrandtsen that the agreement was subject to section 15, it is unclear whether it based its jurisdiction on the covenant not to compete, which is clearly within section 15,10 or the proposed merger agreement. Likewise, the report to the Celler Committee," which the FMC relied on as proof that Isbrandtsen gave notice of the FMC's power over merger agreements, indicates that merger jurisdiction extends only to the type of agreement approved in that particular case-agreements containing covenants not to compete.'" There was no FMC precedent upon which to base the type of merger jurisdiction claimed in Matson. 12. Id. at 22. The important testimony given by former FMC Chairman Stakem was:
'"r. Appel: ... Are shipping lines to be on notice that if they desire to merge, they must submit the proposal under Section 15 of the Act? "Mr. Stakem: I think. . . if the plan calls for a non-compete or has noncompete clauses in it, that it falls within the sphere that this Commission should look at."
A later statement by Chairman Stakem (which was relied on by the FMC as giving merger jurisdiction) is as follows: "I believe that Section 15 and our decision in the Isbrandtsen-Export Merger case constitute notice that merger agreements between common carriers subject to the Shipping Act, 1916, which control, regulate, prevent, or destroy competition or in any way provide for exclusive, preferential, or cooperative working arrangements, must be filed with the Commission. . . ." Id. at 23 (emphasis added). The italicized phrase has the effect of limiting or modifying the type of mergers over which the Commission has jurisdiction. The conclusion indicated is that the merger must contain a covenant not to compete or some other type of working arrangement. [7] or in any manner providing for an exclusive, preferential or cooperative working arrangement. The section does not mention merger, and unless it can be successfully argued that a merger falls within the category of an "exclusive, preferential or cooperative working arrangement,"" 3 the actions of the FMC appear to be without statutory sanction. Construing the statute as a whole, item 7 is simply an extension of the working arrangements enumerated in 1 through 6.1' It seems inconsistent for the framers of the Act to have conscientiously listed the type of agreements to be subject to FMC jurisdiction in six instances, and then to have used a general phrase to include such an important area of shipping policy as mergers.' 5 It seems somewhat naive to argue that the word "merger" was omitted because of a congressional oversight. Prior to the Shipping Act, Congress had passed the Sherman 1 6 and Clayton Acts, 7 and was well aware of the scope and operation of statutes regulating business activity. Furthermore, Congress has not been shy about using the term. Mergers have been specifically mentioned in statutes giving authority to the ICC,' 8 CAB 9 and FCC. 20 In view of the fact that Congress did not specifically mention merger jurisdiction in the Shipping Act, the 13 . Brief for Matson as Petitioner at 13 and Brief for United States as Respondent at 17 argued that such an interpretation was erroneous. Although the United States was a party defendant in the proceeding, it filed a brief taking issue with the FMC's finding as to merger jurisdiction.
14. Brief for Matson as Petitioner at 13. 15. Despite the Matson decision, it is difficult to see a merger as a "working arrangement." Section 15 of the Act obligates the FMC to maintain supervision over agreements approved under the Act; this would not be possible in the case of a merger, since all FMC control would effectively end once the merger was completed. ANTITRUST LAW more logical conclusion is that Congress did not intend to include merger agreements within the scope of the Act.
Recognizing the possible effects on national economic policy that might result from immunizing agreements from antitrust prosecution, the Supreme Court has held that statutes exempting commercial activities from the effects of the antitrust laws will be strictly construed. 2 1 "Repeals of the antitrust laws . . from a regulatory statute are strongly disfavored, and have only been found in cases of plain repugnancy between the antitrust and regulatory provisions." 2 2
The legislative history of the Act also indicates that Congress did not intend to include mergers among the agreements to be approved by the FMC. The Alexander Report, 2 3 which contains the findings of an extensive investigation into the practices of steamship conferences, supplied the impetus and information used by Congress in enacting the Shipping Act. 24 The Report includes the results of a questionnaire sent to United States vessels in foreign trade inquiring about agreements they had entered into with other carriers and a discussion of several types of agreements prevalent in the industry at the time.
2 5 It is significant that merger agreements were not among those discussed; 2 0 all agreements mentioned concerned cooperative working arrangements. The Report endorsed a policy of not outlawing these cooperative arrangements. The basis of the Alexander Committee's recommendation was its belief that permitting the shippers to continue operating under the conference agreements would forestall rate wars and other competitive activities which would result in "a monopoly fully as effective . . .[as] can exist by virtue of an agreement. '2 7 The Alexander Committee argued, in effect, that the desired result, the preservation of competition, could most nearly be achieved by continuation of the conference agreement, subject to the supervision of a regulatory agency. Mergers seem to be singularly out of place in the Alexander Committee scheme; in fact, such consolidations are undoubtedly a type of monopolistic activity that the Committee sought to prevent.
The Effect of the Doctrine of Primary Jurisdiction
The foregoing analysis casts serious doubt on the rationale of the 2 " This doctrine maintains that when an issue may be brought before either a court or a regulatory agency, it must go first to the agency, with resort to judicial review by way of appeal. 29 The doctrine rests on two basic premises: First, that reference to the agency in all possible cases will provide more uniform decisions; and second, that the quality of decisions made by the experts in the administrative agencies will be superior.' 0 Giving merger jurisdiction to the Federal Maritime Commission, however, will do little to achieve uniform decisions within the shipping industry. As noted previously, 3 ' the FMC understands its jurisdiction to extend only to mergers by agreement. Clearly, the wording of section 15 prevents it from extending further. 3 2 Therefore, a merger which can be accomplished unilaterally without an agreement, such as by stock acquisition, will be beyond the scope of FMC proceedings. It is interesting to note, therefore, that the parties proposing to merge in the Matson case may be able to avoid an unfavorable FMC determination. Since the Ninth Circuit remanded the case for further proceedings before the FMC because the parties had not submitted a final agreement on which the FMC could act," the parties have the option of trying to achieve their merger without FMC approval by accomplishing their aim without an agreement. This possibility is illustrated by the fact that Natomas Co., a company which is not subject to the jurisdiction of the FMC, controls American President Lines (APL) and Pacific Far East Lines, while APL owns 93 percent of the stock in American Mail Lines. These interests were acquired without any regulatory supervision from the FMC. 3 4 Thus, if it appears that the FMC will not approve the merger, the merging companies may try to accomplish the merger by means not subject to FMC approval. Therefore, under the regulatory scheme set forth in Matson, one of the basic justifications for submitting mergers to the FMC, uniformity of decision, is an illusion. Another argument for referring merger decisions to the FMC is that they will be better decided by the expert Commissioners than by the courts. While regulatory agencies are not infallible, their expertise has long been recognized:
The determination of whether an agreement. . is for the benefit of the industry or is an unreasonable and oppressive burden which cannot be justified requires a special fact finding tribunal having an intimate acquaintance with the needs and practices of the business and constant experience in resolving the merits of conflicting interests in a vast and complicated industry ...
. . .[]he
remedies afforded under the act .. ought to be exhausted before recourse may be had to the courts. .... .5 Nevertheless, judges are not without expertise in issues which are usually brought before a regulatory agency. 3 6 For example, in at least two cases involving disputes with labor unions, a court has passed over the National Labor Relations Board to make its own determinations.
3 r
In one case the court noted that it felt it had the ability to reach a proper decision since it had determined similar issues involving the NorrisLaGuardia Act. 3 8 While it would be dogmatic to insist that antitrust enforcement must be judicial, 3 " surely the courts have had sufficient experience with antitrust violations to qualify them to adjudicate mergers between shippers.
A further justification for invoking primary jurisdiction, that the agency can administer a pervasive regulatory scheme, 40 Rav. 192, 198 (1957 merce, 41 can only be implemented by the FMC if its power extends to foreign as well as domestic shipping. 42 Subpoenas may be served on foreign parties doing business within the United States, 3 and it has been held that this subpoena power extends to documents outside the United States. 4 4 The FMC, however, would have little control over mergers between foreign-owned companies. Likewise, as mentioned before it has no control over mergers by acquisition or with a party not subject to the Act. 45 In brief, the holding in Matson does not give the FMC the type of overall control it has in other recognized fields of administration. 46 Thus, there is little to be gained by invoking jurisdiction of the FMC over mergers. Moreover, some indications of the harmful aspects of agency intervention cannot be ignored.
Referring mergers to the FMC may interfere with litigants' rights to collect treble damages under the antitrust laws. 47 The Shipping Act does not preserve general remedies; 48 a party forced to proceed before the FMC must settle for damages authorized by the Act, 9 or suffer the considerable delay caused by presenting the FMC's findings before the court as prima facie evidence. 50 In Carnation Co. v. Pacific Westbound Conference, 51 petitioners filed a treble damage suit, alleging that the Pacific Westbound and Far East Conferences were using a ratefixing agreement which had not been approved by the Federal Maritime Commission, and that treble damages were recoverable because implementation of such agreement was unlawful per se under the antitrust laws. The Supreme Court reversed an order dismissing the action and remanded to the district court to stay the proceedings pending a decision by the FMC on whether the present activities were covered by 41 46. There is nothing to prevent shippers from designing mergers to incur or evade FMC jurisdiction, whichever appears more beneficial. As a rule, they have more to gain by filing a section 15 agreement because they thereby gain immunity from antitrust prosecution in the federal courts and from treble damage suits. Although Matson might at first glance appear to be in conflict with Carnation, the two cases can be reconciled. The decision in Carnation is based on a strict construction of the provisions of the Shipping Act. Antitrust immunity is available only for agreements filed before the FMC; Carnation held that until an agreement was actually filed before the FMC, there would be no jurisdiction conferred on that body under the Shipping Act. 52 Obviously, since the FMC does not obtain jurisdiction until the agreement is filed, the Justice Department must be free to proceed against any unfiled agreements. If the Justice Department could not act in that situation, mergers could take place unimpeded by any government regulation or control. Nevertheless, Carnation, although not directly contrary to the Ninth Circuit decision in Matson, seems to have found a better approach to the problem of maritime merger agreements.
There had been a tendency in the older cases to dismiss a case commenced in court once it was claimed that the FMC had to be consulted because a section 15 agreement was involved. 53 The approach adopted in the recent Carnation decision was to leave the case in court, apply the antitrust laws to it, and refer to the FMC only those segments of the proceedings that are peculiarly within its field of expertise.
4
There is no apparent reason why an injunction issued to prevent the continuation of illegal conduct would interfere with the FMC's activities. 5 Nor does it appear essential always to stay the proceedings while the FMC decides a question outside the court's domain but necessary to the final determination of an issue in the case. The FMC may make its decision while the court is in the process of hearing the rest of the case. 5 6 Although the final ruling cannot be made before the FMC has acted, the judicial process in many instances will be accelerated by permitting the court, acting concurrently with the FMC, to decide issues whose outcomes are not dependent on the FMC's findings but are necessary to the ultimate determination of the case. 59 where the Court held that the Interstate Commerce Commission, in determining cases before it, was to "consider the effect of the merger on competitors and on the general competitive situation in the industry in the light of the objectives of the national transportation policy." 6 0 But all the ICC had to do was consider; it was not required, as suggested in the dissent, to agree to subordinate competitive interests only when no other viable alternative exists. 61 These considerations apply equally to the Federal Maritime Commission, which is allowed to use its discretion in deciding how much emphasis to place on maintaining competition.
62
The antitrust acts are generally considered to have been designed to promote competition. 6 3 The Federal Maritime Commission, however, has shown a tendency to treat competition as one of many variables, exchanging it freely to obtain desired results rather than making an effort to preserve it intact. 64 One writer maintains that the FMC, more than other regulatory agencies, has been indifferent to the maintenance of competition in its field. 65 Plaintiffs, acting under the belief that the FMC has a strong industry orientation and that defendants ought to be subject to the exacting provisions of the antitrust laws, generally seek to bring their cases before the courts rather than the FMC. 66 Since the language of the Shipping Act does not compel the inclusion of mergers within section 15, 67 and the arguments usually es-poused in favor of primary jurisdiction are far from persuasive in the present case, 6 8 it seems unwise to bypass the federal courts in order to give merger jurisdiction to the FMC. The FMC members are not selected on the basis of their knowledge of antitrust law, nor can they be expected to acquire much skill in that field. On the other hand, federal judges, by reason of their tenure on the bench, may be expected to gain considerable experience in antitrust matters, even if they lack exposure in that area when they are first appointed. The best solution would be to permit wronged parties to receive the full protection of the judicial process under the antitrust laws while receiving the benefits of the agency process by referring to the FMC those issues that, because of its experience, it is uniquely qualified to determine. Pamela Sallander* C. Advertising Allowances to Retailers-Clairol Inc. v. FTC, 410 F.2d 647 (9th Cir. 1969).
In Clairol Inc. v. FTC, 1 the Ninth Circuit broadened the scope of section 2(d) of the Robinson-Patman Act, 2 which imposes controls against price discrimination. Section 2(d) prohibits payments to any buyer in consideration for the buyer's promotion of the manufacturer's products unless the manufacturer provides similar advertising allowances to all of its buyers. The Ninth Circuit affirmed with modifications an order of the Federal Trade Commission directing Clairol to cease and desist from granting advertising discounts to certain beauty salons "competing in the distribution" of Clairol products, unless Clairol provided discounts on "proportionally equal terms" to its other customers. In holding the allowances afforded to these beauty salons discriminatory, the Ninth Circuit made two important findings: first, that 68. See text accompanying notes 31-34 supra.
1. 410 F.2d 647 (9th Cir. 1969). 2. 15 U.S.C. § 13(d) (1964). Section 2(d) provides in full: "It shall be unlawful for any person engaged in commerce to pay or contract for the payment of anything of value to or for the benefit of a customer of such person in the course of such commerce as compensation or in consideration for any services or facilities furnished by or through such customer in connection with the processing, handling, sale, or offering for sale of any products or commodities manufactured, sold, or offered for sale by such person, unless such payment or consideration is available on proportionally equal terms to all other customers competing in the distribution of such products or commodities."
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for purposes of the Robinson-Patman Act, a beauty salon was a retailer of Clairol products; second, that all retailers, regardless of the number of intermediate wholesalers between the retailer and the manufacturer, are "customers" of the manufacturer for the purposes of Section 2(d).
The beauty salons in question purchased beauty products directly from Clairol and used them in serving salon customers. Advertisements were displayed by the salons to encourage customers to request that Clairol products be used in the course of beauty treatments. The Federal Trade Commission held that even though a salon customer paid a unitary price for both the product and the service of a beautician, the transaction constituted a resale of Clairol's product, thus bringing the advertising allowances granted to the direct-buying beauty salons within the Robinson-Patman Act. Since Clairol provided advertising allowances only to direct-buying beauty salons and not to wholesalers, the FTC directed Clairol to grant similar advertising programs and allowances to its wholesalers.
The Robinson-Patman Act, an amendment to the Clayton Act, was intended to strengthen the prohibitions against supplier price-discount practices which inured to the benefit of the large, volume-buying chain store and to the detriment of the small retail businessman.' Section 2(d) of that Act deals with the form of discount whereby suppliers, instead of granting cash kickbacks, grant advertising allowances, which large retailers use to lower consumer prices of products below levels that could be matched by retailers who are unable to obtain the allowances.
4
Price Discrimination by Clairol
In argument before the Ninth Circuit, Clairol admitted that it provided advertising allowances to beauty salons but maintained that section 2(d) did not apply to those allowances, on the grounds that the beauty salons in question were not "competing [with retailers] in the distribution" of Clairol products because they did not resell Clairol products but exhausted them while serving their customers. Therefore, it claimed, the products were used only as equipment in the performance of a service. 5 The Ninth Circuit rejected the argument that the complete consumption of the product at the salon prevented a finding that the transaction constituted a resale. It noted that Clairol's products were not supplied in bulk but in individual packets "as would be secured in a [Vol. 21 drugstore sale"; moreover, the advertising encouraged customers to ask for Clairol products. Accordingly, said the court, the customer, not the salon, was the final purchaser.' The Robinson-Patman Act does not define the term "resale, ' 7 nor is a definition attempted in the FTC Guides for Advertising Allowances and Other Merchandising Payments and Services," which offers definitions for other terms left undefined in the Act. While the distinction between a contract for sale and a contract for services in another branch of the law is not necessarily applicable to the Robinson-Patman Act, 9 the definition of "resale" in cases arising outside the Act is in sharp contrast to the Ninth Circuit's definition under section 2(d).
In accord with the definition advanced by Clairol, these cases hold that in contracts for the rendering of a professional skill, the consideration paid is for a service, and any material furnished in the process is incidental to the service.' 0 The courts, to determine the subject matter of transactions between contracting parties, have attempted to ascertain whether the fundamental purpose of the customer is to receive a service or to obtain a product.' 1 This test, applied in other legislative contexts, has placed beauty salons in the category of service establishments.' 2 Although the few cases in point arising under the Act have neither offered a definition of "resale" nor, before Clairol, considered the categorization of beauty salons, they do, nevertheless, reflect the same approach taken by cases arising outside the Act. A recent Fifth Circuit case advanced the general test that "the dominant nature of the transaction must control" in determining whether there was a service ren-dered or a sale of goods." 3 Other Robinson-Patman cases have declared that the use of bricks in construction did not constitute a resale of the bricks, 4 that the purchase of a shave in a barber shop is not a purchase of shaving cream, 15 and that the purchase of a shoe shine does not involve a sale of shoe polish. 1 6 Particularly if an analogy is drawn between beauty salons and barber shops, these prior cases provide a definition of "resale" that conflicts with the Clairol holding.
The term "resale" must, of course, be examined within the context of the entire Act. The Act deals with "sellers who sell products for resale, with or without processing."
In presenting its argument to the Ninth Circuit, the FTC in Clairol relied heavily on the Supreme Court case of Corn Products Refining Co. v. FTC,' 8 which interpreted the phrase "with or without processing" as a comprehensive term enlarging the scope of the term "resale."' 9 In Corn Products, the Court held that even though the defendant processed dextrose into candy and then sold the candy, this still constituted a resale of dextrose. 20 Nonetheless, the Supreme Court's broad definition of resale does not justify the Clairol decision; beauty salons do not process or change cosmetics but merely use them in the performance of a service.
Before condemning the Ninth Circuit for failing to follow analogous cases, however, it is necessary to determine whether there are factors which distinguish Clairol from the general rule. The court clearly thought there were:
Here the service rendered by the salon is not a generalized service provided alike to all comers and the product is not consumed by the salon in performing or equipping itself to perform such a service. The service rather is individualized and the product is used directly on the customer herself. The products are not used in bulk but in individual packages such as would be secured in a drugstore sale. The product used is chosen to meet the individual needs or desires of the salon's customer and the choice is the customer's. It is the customer, and not the salon, who is the ultimate consumer. The fact that the product is also wholly consumed on salon premises does not alter this fact. 21 The attempted distinction is unconvincing because of the difficulty in ascertaining any difference between the activities of the beauty salons in the instant case and what the court considered normal beauty salon procedure. In determining whether the predominant nature of the transaction is the sale of goods or a service, it makes little difference that the customers of the beauty salons were not all given identical treatment, or that customers could choose, if they wished, the brand of cosmetics to be used by the beauticians. The customers were still interested primarily in receiving professional service.
The Ninth Circuit attempted to bolster its holding by reference to the policy basis of the Act:
It was precisely this sort of discrimination that § 2(d) was intended to reach. "The Robinson-Patman Act was enacted in 1936 to curb and prohibit all devices by which large buyers gained discriminatory preferences over small ones by virtue of their greater purchasing power."1 2 2
This underlying policy, however, in all probability would not have been thwarted by a contrary decision in Clairol. It is highly doubtful that beauty salons are within that class of "large buyers" meant to be curbed by the Act. Even more tenuous, it seems, is the finding of a potentially destructive competitive relationship between beauty salons, drug stores, and other retail distributors of Clairol products. It is difficult to believe that the framers of the Act foresaw a threat to small retailers from equally small service establishments that charge considerably more for a service utilizing a particular product than is charged for the sale of that product alone.
The Protected Competitor
The other important aspect of Clairol was the Ninth Circuit's determination of the class of competitors protected by the Act. In coming to its determination, the Ninth Circuit relied on and interpreted the recent case of FTC v. Fred Meyer, Inc.
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In Fred Meyer, the FTC had issued an order holding supplier advertising discounts for selected retailers to be discriminatory when similar allowances were not afforded to wholesalers purchasing from the supplier. 24 On appeal, the Supreme Court held that section 2(d) provided protection only for those customers of the supplier competing against the favored purchaser on the same level of distribution. The FTC order was accordingly modified to require the supplier to grant similar allowances to its other retailers, not to its wholesalers. 2 5 The Court, in a complete reversal of existing law, 26 then ruled that retailers were protected whether they purchased directly from the supplier or indirectly through the supplier's wholesalers. 27 Prior to Fred Meyer, the supplier was not required to provide advertising allowances to indirect-purchasing retailers unless the supplier was attempting to avoid his obligation of equal treatment by using an intermediate wholesaler merely as a guise. 2 s This new interpretation of the Act was based on the Court's interpretation of Congress' intent "to curb and prohibit all devices by which large buyers gained discriminatory preferences over smaller ones by virtue of their greater purchasing power. ' 2 The Court felt economic realities were such that the goal of Congress would be thwarted unless indirect-purchasing retailers were afforded the protection of the Act in all circumstances. 0 The FTC order in Clairol had originally required that Clairol in granting advertising allowances cease discriminating against its wholesalers in favor of the direct-purchasing beauty salons. In the interim, however, the Supreme Court handed down its decision in Fred Meyer. When Clairol appealed the order to the Ninth Circuit, the FTC conceded that its order should be modified to conform to the holding in Fred Meyer. It asked the court to modify the order so that Clairol would be required to give all its retailers the same advertising allowances it gave the direct-buying beauty salons. 3 1 Clairol contended that Fred Meyer, on its facts, 3 2 required equal treatment by the supplier only of those customers buying from direct-purchasing wholesalers. 33 The Ninth Circuit, however, adopted the FTC's counter-argument that the Fred Meyer decision, despite its limited fact situation, called for no This position seems to be supported by the language of the Supreme Court in Fred Meyer:
We conclude that the most reasonable construction of § 2(d) is one which places on the supplier the responsibility for making promotional allowances available to those retailers who compete directly with the favored buyer. 35 Nowhere did the Court indicate that this construction would apply only in cases of retailers buying from direct-purchasing wholesalers. 36 In fact, in a more recent case, the Court seemed to approve, at least indirectly, a broad construction of its decision in Fred Meyer when it interpreted "customer" in section 2(a) of the Act, a companion price discrimination section, to include retailers separated from the supplier by two levels of distributors. Drawing an analogy to section 2(d), the Court said:
In Meyer, the Court stated that to read "customer" narrowly would be wholly untenable when viewed in light of the purposes of the Robinson-Patman Act. Similarly, to read "customer" more narrowly in this section than we did in the section involved in Meyer would allow price discriminations to avoid the sanctions of the Act by the simple expedient of adding an additional link to the distribution chain.
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The Ninth Circuit's extension of section 2(d)'s protection to retailers purchasing from indirect-as well as direct-purchasing wholesalers is undeniably in harmony with the spirit, if not the facts, of Fred Meyer. The decision, however, by making immaterial the number of intervening wholesalers, increases the difficulties for the supplier in acquitting his responsibilities under section 2(d). The court's meager discussion of the nature and extent of this responsibility is ambiguous and contradictory.
In Fred Meyer, the Supreme Court in no uncertain terms placed responsibility upon the supplier to insure that all retail customers are afforded similar promotional plans and that they receive similar payments. 8 Except for several offhand suggestions, however, it left open the issue of how this responsibility was to be implemented. Justice Harlan in his dissent in Fred Meyer had pointed out that since the sup-34. Id. 35. FTC v. Fred Meyer, Inc., 390 U.S. 341, 347 (1968 plier is often unaware of the identity of indirect-purchasing retailers, it would be difficult for him to formulate similar promotional plans for unknown recipients and inform unknown retailers of the availability of advertising allowances. 39 The majority of the Court suggested that the supplier's problem could be solved by the use of wholesalers to communicate the plan. 40 This solution has been criticized as lacking protection against uncooperative or unreliable wholesalers. 4 Another suggestion that the supplier attach notices to shipments of its products also has drawbacks in that most promotional campaigns are shorttermed; under these circumstances some retailers would probably not be notified in time to take advantage of the campaign. 42 Since retailers can sue the supplier for treble damages for failing to meet section 2(d) obligations, 43 these difficulties are of very real significance to suppliers.
Although Clairol urged the same arguments of "impracticality" before the Ninth Circuit, 44 the court summarily dismissed them by stating:
The fact that Clairol's problems may be more complex than those of Meyer's suppliers does not call for a different result. The purpose of the Robinson-Patman Act was to strike down all discriminatory promotional schemes of this sort. If the form of a promotional arrangement is such that discrimination is unavoidable that fact does not render the arrangement immune; rather it renders it unacceptable. 45 This language suggests an absolute responsibility for notice by the supplier to all retailers regardless of the number of intervening levels of wholesalers. A preceding footnote to the opinion, however, calls into question the absoluteness of this responsibility. The court quotes from a portion of the FTC Amended Guides for Advertising Allowances which defines the term "competing customer," and includes the following example: Example 1. A manufacturer sells to some retailers directly and to others through wholesalers. Retailer "X" purchases the manufacturer's products from a wholesaler and resells some of it to retailer "Y". Retailer "X" is a customer of the manufacturer.
Retailer "Y" is not a customer unless the fact that he purchased the manufacturer's product is known to the manufacturer. 40 does not inure to the equal benefit of all customers, no matter how far removed from the manufacturer, is unacceptable, and then to drop a footnote endorsing the new FTC guides which take a less rigorous position. This inconsistency places businessmen in the unenviable position of having to guess which of the conflicting statements in Clairol the Ninth Circuit will follow in future decisions. They can only hope their choice avoids an adverse judgment in a treble damage action.
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